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L. STATEMENT OF THE CASE

[11] On January 17, 2014, Petitioner, Tina George (hereinafter “Tina”) filed a petition
for a disorderly conduct restraining order against Jess George (hereinafter “Jess”).
App.3-8. Tina’s petition was granted and she received a Temporary Disorderly Conduct
Restraining Order on January 17, 2014. App. 14-15. The Temporary Disorderly
Conduct Restraining Order set a hearing for January 27, 2014 to determine whether a
permanent restraining order should be entered. Id. Jess’s counsel was not available for
the January 27, 2014 hearing, so the hearing on the permanent restraining order was
moved to February 10, 2014.  On February 7, 2014, Jess filed his affidavit and the
affidavit of R.M., Tina’s son and Jess’s step-son, in response to Tina’s petition for a
disorderly conduct restraining order. App.16-25. A hearing was held on February 10,
2014, wherein both parties and their respective counsel were present. Tina testified at the
hearing and after presenting her testimony, the District Court dismissed Tina’s petition
for a disorderly conduct restraining order stating there was insufficient evidence to justify
the issuance of a restraining order. App.26. On February 11, 2014, Tina filed her Notice
of Appeal claiming the District Court abused its discretion in dismissing her petition for a
disorderly conduct restraining order. App. 27.

1L STATEMENT OF THE FACTS

[2] The parties were married and in April 2013, Tina filed for divorce against Jess.
App. 5. On May 17, 2013, Tina received a Temporary Disorderly Conduct Restraining
Order against Jess and a hearing was set for May 24, 2013 to determine whether a
permanent order should be entered. App. 16. A hearing was held on Tina’s petition on

May 24, 2013 wherein the District Court denied Tina’s request for a permanent



restraining order due to insufficient evidence to justify the issuance of a restraining order.
Id. An Interim Order was entered on July 8, 2013 which was followed until a final
stipulation was reached in the parties’ divorce. Id. The parties stipulated to the terms of
their divorce on December 12 and 16, 2013. Id. The stipulated terms of the parties’
divorce did not prohibit contact between Jess and Tina nor were there any special terms
regarding Jess contacting Tina. Id. The parties’ divorce was finalized by the Court on
December 30, 2013. App. 7.

[§31 On January 17, 2014, Tina again applied for and received a temporary disorderly
conduct restraining order against Jess. App. 14-15. In Tina’s petition for the restraining
order, Tina alleges that a disorderly conduct restraining order is necessary because Jess
has contacted her numerous times since the parties separated in an attempt to get her to
reconcile with him. App. 5-8. Tina claimed Jess committed disorderly conduct by: (1)
driving by her residence on numerous occasions, (2) sending her notes asking her to talk
to him or get back together with him, (3) sending her 10 dozen roses on their 10™
wedding anniversary, (4) texting her, (5) giving her a present for Christmas from their
children, (6) following her after she left, very upset, from her family’s Christmas
celebration, (7) going to her residence and asking her to talk to him, and (8) listening to a
voicemail left on her phone from another man. Id.

[f4] Jess responded to Tina’s allegations by filing an affidavit of himself and also one
from Tina’s son and Jess’s step-son, R.M. App. 16-25. In Jess’s affidavit he states that a
lot of the allegations Tina is making were allegations that were already dismissed by the
Court when Tina’s first petition for a permanent restraining order was denied in May

2013. In addition, Jess specifically addressed each of the incidents Tina claimed



constituted disorderly conduct. Id. First, Jess explained that he did send Tina ten dozen
roses on their 10" wedding anniversary because he wanted to apologize and see if they
could work out their differences and get back together. App.17. Jess also stated that he
gave Tina a letter and he asked her if she was tired of getting letters from him and she
told him “No, I am keeping them all.” Id. Next, Jess went on to explain the incident
wherein he followed Tina when she left their family’s Christmas celebration. Id. Jess
stated that it was December 29, 2013 and both he and Tina were invited to the Christmas
celebration. Id. He stated that the boys had driven themselves there prior to him arriving.
Id. He said when he arrived and before he even got out of his vehicle, Tina had come
running out the house crying very hard. App. 18. Jess said he had no idea what was
wrong but since he could not get Tina’s attention as she ran past him he decided to follow
her because he was concerned about her wellbeing. Id. Jess stated he caught up to Tina a
couple of times when he was following her and yelled at her to get her attention when
they were at a stop light but Tina would not respond to him. Id. At the stop light, Tina
turned a different direction than Jess and Jess did not continue to follow her. Id.
However, Jess was still concerned about Tina so the following day, December 30, 2013,
he went to Tina’s house and she was outside shoveling when he arrived. Id. He asked
Tina if they could talk and she threatened him that she was going to call the cops so Jess
left. Id.

[15] Jess’s affidavit also addressed Tina’s allegation of going into her voicemail on her
phone and listening to her voicemails. App.18-19. Jess stated that their youngest son,
V.D.G., came to him with concerns about some pictures Tina had taken of herself on his

phone. App. 18. V.D.G. also told Jess that he had seen “naughty” pictures of Tina on her



phone and inappropriate text messages to a number he did not know. App.19. V.D.G.
said there was a voicemail on Tina’s phone from the same number as the inappropriate
text message. As a result, V.D.G. called Tina’s phone number and put in her password to
listen to the voicemail. Id. Jess did not call her number or put in the password. Id. After
hearing the voicemail and seeing the picture on V.D.G.’s phone, Jess was concerned
about his son’s access to this adult material so he talked to Tina about these issues and
Tina’s only response was “I got you, you dumbass, that was what the States Attorney
wanted.” Id.

[961 Jess’s affidavit also went on to discuss the contact Tina has initiated with him.
App. 19-20. Jess stated that he received a voicemail from Tina on January 7, 2014
wherein Tina apologized to Jess. Id. Jess also stated that he had received another
voicemail from Tina on January 16, 2014 which was the day before she filed for a
temporary disorderly conduct restraining order. Id. In her January 16, 2014 voicemail
Tina asked Jess if he could take the kids during her parenting time and ended her message
by stating “I’ll talk to you later.” App.20. Further, the day Tina filed for a temporary
disorderly conduct restraining order, January 17, 2014, Tina texted Jess asking him to put
gas in the oldest child’s vehicle. Id. It was shortly after Jess received this text that he was
served with the temporary disorderly conduct restraining order. Id.

[Y71 A hearing was held on the temporary restraining order on February 10, 2014.
Both parties appeared with counsel. Tina testified regarding the events identified above.
Prior to Jess’s counsel getting the opportunity to cross examine Tina, the District Court
stated that it was going to dismiss Tina’s case because everything Jess did was in an

effort to try and reconcile with Tina. Tr.24. An Order of Dismissal was entered on



February 10, 2014 stating there was insufficient evidence to justify the issuance of a
restraining order. App.26. Tina filed her Notice of Appeal on February 11, 2014. App.27.
III. STANDARD OF REVIEW

[18] The Supreme Court has stated that a District Court has the discretion to enter a

disorderly conduct restraining order and this Court will not reverse that decision unless

the District Court abused its discretion. Gonzalez v. Witzke, 2012 ND 60, 8, 813
N.W.2d 592. A District Court abuses its discretion “when it acts in an arbitrary,
unreasonable, or unconscionable manner, when it misinterprets or misapplies the law, or
when its decision is not the product of a rational mental process leading to a reasoned

determination.” Hanisch v. Kroshus, 2013 ND 37, 99, 827 N.W.2d 528.

IV.  LAW AND ARGUMENT

A. The District Court Did Not Abuse Its Discretion In Denying Tina’s Request
for a Disorderly Conduct Restraining Order.

[19] The District Court properly dismissed Tina’s petition for a permanent disorderly

conduct restraining order because the allegations in Tina’s petition do not demonstrate
that Jess committed disorderly conduct. “Disorderly conduct means intrusive or
unwanted acts, words, or gestures that are intended to adversely affect the safety,
security, or privacy of another person.” N.D.C.C. § 12.1-31.2-01(1). A District Court
may grant a restraining order “if, after a hearing, the court finds ‘reasonable grounds’ to
believe the respondent has engaged in ‘disorderly conduct.”” See Hanisch, 2013 ND 37, q
10, 827 N.W.2d 528. “In other words, an objective, reasonable person must believe the

respondent has engaged in ... [disorderly conduct].” Wetzel v. Schlenvogt, 2005 ND

190, § 19, 705 N.W.2d 836. This Court has gone on to state that “[i]t is insufficient to

show the person’s actions are unwanted; rather, the petitioner must show specific



unwanted acts that are intended to affect the safety, security, or privacy of another

person.” Cusey v. Nagel, 2005 ND 84, 9§ 7, 659 N.W.2d 697.

[Y10] In this case, all of the evidence presented by Tina may show that Jess’s acts
toward her perhaps were unwanted but she failed to demonstrate that his acts were
intended to affect her safety, security or privacy. For example, Tina used the fact that
Jess sent her ten dozen roses on their 10™ wedding anniversary as an example of his
disorderly conduct in her petition. App. 5. Jess stated in his affidavit that he sent her the
roses to say he was sorry and that he wanted them to get back together. App. 17. Even if
Tina did not want the roses, Jess’s conduct does not constitute disorderly conduct as a
reasonable person would not believe Jess’s intent on sending the roses was to affect
Tina’s safety, security or privacy. In addition, besides lacking intent, a reasonable person
that received ten dozen roses on his/her tenth wedding anniversary would not believe
his/her safety, privacy or security was affected by receiving those roses. Thus, the District
Court properly dismissed Tina’s petition for a permanent disorderly conduct restraining
order.

[11] Tina argues the District Court erred in dismissing her petition because the incident
wherein Jess listened to one of her voicemails on her phone was enough on its own to
grant her a disorderly conduct restraining order. Appellant’s Brief, 951-55. In Tina’s
petition, she alleged that Jess used her password to listen to one of her voicemails on her
cell phone. App. 7. Jess responded to Tina’s allegation in his affidavit, stating V.D.G.
came to him about some inappropriate pictures and texts he has seen on Tina’s phone and
the picture he had on his phone that Tina had taken. App. 19. In addition, V.D.G. told

him that the inappropriate texts were being sent to the same number that had left a



voicemail on Tina’s phone. Id. Jess makes it very clear in his affidavit that V.D.G. called
Tina’s phone number and put in her password. Id. Jess did not. Id. Further, Jess clearly
states the only reason he listened to the voicemail was because he was concerned about
the safety and well-being of his child, who had seen inappropriate pictures and texts on
Tina’s phone. Id. Jess stated that was the only voicemail he listened to and after listening
to the message and seeing the picture(s) he went and talked to Tina about his concerns.
Id. Jess’s affidavit makes it clear that he did not intend to affect Tina’s safety, security or
privacy by listening to the voicemail but rather he was concerned about his child. Id. In
addition, Jess also made it clear this was the only voicemail he listened to. Id. If Jess’s
intent was to affect Tina’s security or privacy he would have listened to all of her
voicemails on her phone. In addition, he would not have gone straight to Tina to talk to
her about the voicemail and the inappropriate pictures and texts messages on her phone.
Jess was being a concerned parent and that is all. Thus, the District Court was correct in
using its discretion as it stated in not issuing a restraining order even though Jess listened
to a voicemail. Tr. 25. The District Court’s refusal to issue a restraining order regarding
the voicemail incident was not an abuse of discretion because its decision was the product
of a rational mental process leading to a reasoned determination which was that Jess was
not committing disorderly conduct, but was being a concerned parent.

[Y12] Tina also claims the District Court abused its discretion when it failed to grant her
a restraining order because Jess had driven by her house, showed up in the parking lot of
her place of employment, and followed her several times. Appellant’s Brief, § 56. Tina’s
argument must fail because each of the incidents she talks about are centered around the

fact that Jess was only asking her to talk to him. Everything he did was in an attempt to



reconcile with her. Nothing he did was intended to hurt her or affect her sense of safety,
security or privacy. App. 16-22. The District Court clearly saw that because it stated “I
have to find for me to issue this is that you have done this with the intent of hurting her.
And everything I’ve got is you’re trying to reconcile.” Tr. 24. For example, if you look
at the parking lot incident, Tina testified that Jess was parked in the parking lot of her
place of employment. Tr. 12. Tina stated that Jess wanted to talk about getting back
together as they got into an argument about them getting back together. Tr.13:8-15. Tina
said she just wanted to go so she said “I need to go” and walked around Jess and left. Tr.
13:17-21. Had Jess intended on affecting Tina’s safety or security she would not have
been able to just walk around him and leave. This clearly shows Jess’s intention was to
talk to her to try and work things out which is why she was able to just walk around him
and leave without incident. Thus, the District Court did not err in dismissing Tina’s
petition for disorderly conduct.

[113] Tina also mentions a disorderly conduct restraining order should have been issued
because she claims Jess has followed her on multiple occasions. Appellant’s Brief, q 56.
Tina testified about two main incidents with one of them occurring on December 25,
2103 and the other one occurring on December 29, 2013. Tr.13-18. Tina stated that on
December 25, 2013 she saw Jess drive by her house slowly prior to him picking the boys
up and again saw him drive by her house right after he picked the boys up for his
Christmas parenting time. Tr.14:15-20. Tina then states she left her house to go to church
and when she was getting out of her car at church Jess was parked beside her and got out
of his vehicle and handed her a present. Tr.15:5-19. Tina said she did not want the

present but Jess told her it was from the boys so she took it. Id. R.M. addressed this



incident in his affidavit and stated that his dad bought their mom a necklace for
Christmas for the boys just like Tina bought Jess a boot warmer for Christmas from the
boys and gave it to him prior to Jess giving her the necklace in the church parking lot.
App. 22-24. Giving someone a present from their children cannot possibly constitute
disorderly conduct. Jess was not in the church parking lot with the intent to affect Tina’s
security, privacy or safety. He was there to give her a Christmas present from her
children. After all it was Christmas Day when this occurred and Jess and the boys were
leaving for out of town to spend time with Jess’s family right after that. Thus, a
reasonable person could not conclude that this incident constituted disorderly conduct.

[J14] In Tina’s testimony at the hearing, she went on to talk about an incident that
occurred on December 29, 2013. Tr.16. Tina stated she went to her uncle’s house for a
Christmas gathering. Id. The boys were already there when she got there so she went
downstairs to talk to them because she was concerned about them not answering her calls
or texts. Tr.17:1-9. Tina stated she and the boys got into a disagreement and she started
crying so she decided to leave. Tr.17:1-15. Tina then claimed that Jess followed her after
she left her uncle’s including following her on to the interstate. Tr.17:16-25, 18:1-13.
Jess again responded to this allegation in his affidavit and he stated that he pulled into
Tina’s uncle’s and his cousin’s place, whom are married to each other, for the Christmas
party and as soon as he pulled into the driveway he noticed that Tina came running out of
the house crying very hard. App.17-18. Jess stated he had no idea what was wrong with
Tina and he was concerned about her so he did follow her. Id. Jess stated when he caught
up to Tina, he yelled at her two or three times when they were at a stop light asking her if

she was okay. App.18. Jess said Tina would not look at him or respond to him and when



the light turned green Tina went one direction and Jess went the other way. Id. Jess
clearly states that he did not follow Tina into the residential neighborhoods as Tina
claimed. Id. Jess’s affidavit also makes it very clear that he was not following Tina with
the intent to affect her safety, security or privacy but because he was concerned about her
as he had just witnessed her basically running out of her relative’s house crying very
hard. Id. The evidence clearly shows that Jess still had feelings for Tina as all of his
actions were aimed at trying to reconcile with her so it is not unreasonable for him to
follow her after seeing her running out of a house crying to try and make sure she was
okay. A reasonable person would not believe someone following you and yelling at you
asking if you were okay would have the intent to affect that person’s safety, security or
privacy. In addition, had Jess had the intent to affect Tina’s security, safety or privacy,
Jess would have continued to follow Tina rather than her turning one way and him going
the other direction. Thus, Jess’s following Tina after she left the Christmas party on
December 29, 2013 does not constitute disorderly conduct.

[f15] Tina went on in her brief to argue that Jess committed disorderly conduct by
driving by her apartment and newly purchased home and contacting her on numerous
occasions via text messages or letters. Appellant’s Brief, § 56. Jess admitted he had given
Tina letters but he also stated that he had asked Tina if she was getting tired of his letters
and her response to him was “No, I am keeping them all.” App. 17. In addition, Tina
testified that the text messages, letters and phone calls all dealt with Jess trying to get
them back together. Tr.10-11. In fact, Tina testified regarding one of the incidents stating
Jess told her “Tina, please talk to me. Please let’s work this out. Tina, please can’t we just

talk? Can’t we be adult enough? Why? I love you, and we’ve got enough love. We can

10



work this out.” Tr.10:19-25, 11:1-7. Thus, Tina even acknowledges that the letters and
texts were all centered around the two of them talking to see if they could reconcile and
certainly were not threatening in any way. Therefore, the letters and text messages Jess
sent cannot be considered disorderly conduct as a reasonable person would not believe
there was an intent to affect his/her safety, security or privacy by receiving these texts
and letters. Rather, the reality is that Jess was just trying to save his family and that is all.
Therefore, the District Court properly dismissed Tina’s petition for a disorderly conduct
restraining order.

[916] Tina also discussed Jess driving by her apartment and her newly purchased house
claiming that he was committing disorderly conduct because on December 30, 2013 he
randomly showed up at her house. App.6. Tina stated that she was outside shoveling on
December 30, 2013 when Jess pulled up to her house and asked her if they could talk. Id.
Tina said she freaked out and the two of them began to argue. Id. She told Jess that he
needed to leave or she was going to call the cops on him. Id. After she told him to leave,
Jess did leave. App. 18. Jess stated she went over to Tina’s house that day because he
was still worried about her from the incident the night before where she had gone running
out of her uncle’s Christmas party. Id. Jess stated he tried calling Tina that morning to see
if she was okay but she would not answer his calls or the calls from their children so he
decided to drive over to her house to make sure she was okay. Id. Jess’s intent was to
make sure she was okay. He was not going to her house with the intent to affect her
safety, security or privacy. In fact, when Tina told him to leave or she would call the
cops, he left. He did not stay. Had he stayed one could then argue his intentions might

have been different but as soon as he saw she was upset about him being there he left Id.

11



Being concerned about someone and going to their house to check on them cannot be
construed to be disorderly conduct. Jess loved Tina and saw how upset she was the night
before and he just wanted to make sure she was okay. Therefore, Jess going to Tina’s
house on December 30, 2013 does not constitute disorderly conduct.

[117] Finally, the District Court properly dismissed Tina’s petition for a permanent
disorderly conduct restraining order because all of the alleged incidents were focused
around Jess trying to save his marriage with Tina. The District Court saw this when it
specifically stated “almost everything that he does, is that to try and reconcile.” Tr.24:5-
6. The District Court went on to state that the intent portion of disorderly conduct was
missing since Jess’s intent through all of this was trying to reconcile with Tina. Tr.24-25.
Therefore, the District Court stated that because it could not find that Jess intended on
hurting Tina with these actions it was dismissing Tina’s petition. Tr.24-25.

[918] This Court has repeatedly stated that it will not reassess the credibility of

witnesses on appeal. Jelsing v. Peterson, 2007 ND 41, § 11, 729 N.W.2d 157. In this

case, the District Court had the best opportunity to assess the credibility of the witnesses
and determined that there was not an intention to affect Tina’s safety, security or privacy.
Further, using the objective reasonable person standard outlined in Wetzel, a reasonable
person could not interpret someone sending them ten dozen roses on their tenth wedding
anniversary, buying them a necklace from their children for Christmas, following them
after they left a party very upset and crying inquiring if they are ok, going to their house
to try and talk to them and leaving them notes, letters and texts asking them to talk to you
to try and work out your differences as disorderly conduct because a reasonable person

would not believe that individual’s intentions were to affect his/her safety, security or

12



privacy. Wetzel v. Schlenvogt, 2005 ND 190, § 19, 705 N.W.2d 836. If that was the case,

a great majority of divorcing parties would be entitled to disorderly conduct restraining
orders. Rather a reasonable person would see that the individual was doing everything in
his power to show the other person he still loved her and wanted to work out their
differences to save their marriage. The District Court saw this was Jess’s intention.
Therefore, the District Court properly dismissed Tina’s petition for a permanent
disorderly conduct restraining order. Thus, since the requisite intent is lacking, Jess
respectfully requests this Court affirm the District Court’s Order of Dismissal.

VI. CONCLUSION

[919] Respondent, Jess George, respectfully requests the District Court’s Order of
Dismissal, dismissing Tina’s petition for a permanent restraining order be affirmed
because the District Court did not abuse its discretion in determining Jess did not commit
disorderly conduct.

[120] DATED this 23" day of June, 2014.

SMITH BAKKE PORSBORG SCHWEIGERT & ARMSTRONG
Suianne M. chweigerb({D #OSjSO)

sschweigert@smmithbakke\com

122 Fast Broadway Avenue—

P.O. Box 460

Bismarck, ND 58502-0460

(701) 258-0630

Attorneys for Defendant/ Appellant, Jess George
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